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20th Meeting, 2020 (Session 5) 
 

Friday 4 September 2020 
 
The Committee will meet at 10.00 am in a virtual meeting which will be broadcast on 
www.scottishparliament.tv  
 
1. Declaration of interests: Gail Ross and Keith Brown will be invited to declare 

any relevant interests. 
 
2. Decision on taking business in private: The Committee will decide whether 

to take items 6 and 7 in private. 
 
3. Building Regulations and Fire Safety in Scotland: The Committee will take 

evidence from— 
 

Kevin Stewart, Minister for Local Government, Housing and Planning, and 
Stephen Garvin, Head of Building Standards, Scottish Government. 
 

4. Subordinate legislation: The Committee will take evidence on the Rent 
Arrears Pre-Action Requirements (Coronavirus) (Scotland) Regulations 2020 
[draft] from— 

 
Kevin Stewart, Minister for Local Government, Housing and Planning, 
Yvette Sheppard, Team Leader, Better Homes, and James Hamilton, 
Solicitor, Housing and Local Government, Scottish Government. 
 

5. Subordinate legislation: Minister for Local Government, Housing and Planning 
to move—S5M-22417—That the Local Government and Communities 
Committee recommends that the Rent Arrears Pre-Action Requirements 
(Coronavirus) (Scotland) Regulations 2020 [draft] be approved. 

 
6. Building Regulations and Fire Safety in Scotland: The Committee will 

consider the evidence heard at today's meeting. 
 
7. Work programme: The Committee will consider its work programme. 
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Local Government and Communities Committee 

 

20th Meeting 2020 (Session 5), Friday 4th September 2020 

 

Building regulations and fire safety in Scotland: note by the clerk 

 

 

Introduction 

 

1. This paper provides a short briefing on the Committee’s evidence session with Kevin 

Stewart, Minister for Local Government, Housing and Planning, on building 

regulations and fire safety in Scotland. The session is expected to focus mainly on 

the issue of apartment buildings with cladding or other external wall systems (EWSs) 

considered to raise fire safety concerns. The Committee may also explore further the 

Scottish Government’s work setting up a High Rise Inventory. 

2. This evidence session builds on the Committee’s inquiry and 2017 report on building 

standards and fire safety. Since then, it has maintained a watching brief, in view of 

the high level of public interest in this issue, and the continuing evolution of the 

regulatory environment in the light of the Grenfell tragedy. This webpage contains 

links to all relevant evidence gathered by the Committee since then.1   

Apartment buildings with cladding or other external wall systems 

 

3. It emerged in 2019 that some homes in the UK were receiving a “zero” valuation from 

surveyors because cladding or other EWS did not meet safety standards, or it could 

not be positively verified that they did not. This appears to have arisen as an issue in 

the light of the Grenfell tragedy with increased attention being placed on the materials 

used on the walls of high-rise and apartment buildings. Almost all homes affected 

have been in modern apartment blocks or conversions, some but not all of which will 

be in the High Rise Inventory.    

4. A zero valuation raises immediate practical concern in relation to mortgages, home 

insurance and house selling. Householders may also be understandably worried that 

their home is not a safe place to live.  

5. The Committee first explored this emerging issue at its meeting of 20 November 

2019. The issue arose again when the Committee heard from Kevin Stewart MSP, 

Minister for Local Government, Housing and Planning at its meeting of 22 January 

2020. The Committee heard again from experts and industry stakeholders, in a 

session exclusively dedicated to this issue, at its meeting of 26 February 2020.  

                                            
1 This includes one item of new evidence since the Committee last considered this issue: 
https://www.parliament.scot/S5_Local_Gov/General%20Documents/Nicole_Marie_Kane.pdf 
:  

https://sp-bpr-en-prod-cdnep.azureedge.net/published/LGC/2017/10/30/Building-Regulations-and-Fire-Safety-in-Scotland/LGCS052017R9.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/LGC/2017/10/30/Building-Regulations-and-Fire-Safety-in-Scotland/LGCS052017R9.pdf
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/103439.aspx
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12382&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12382&mode=pdf
http://parliament.scot/parliamentarybusiness/report.aspx?r=12480&mode=pdf
http://parliament.scot/parliamentarybusiness/report.aspx?r=12480&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12545&i=113401#ScotParlOR
https://www.parliament.scot/S5_Local_Gov/General%20Documents/Nicole_Marie_Kane.pdf
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High-Rise Inventory 

 

6. Following the Grenfell fire on 14 June 2017, the Scottish Government established a 

ministerial working group on building and fire safety.  One of the group’s early findings 

was that there was no central source of standard information on Scotland’s high-rise 

domestic buildings, which hindered any national assessment of what action needed 

to be taken to rectify fire safety defects and the likely costs.  The Scottish Government 

commissioned consultants to develop a High-Rise Inventory ,with the first outputs 

published on 20 March 2020.  These were: 

• A summary report 
• A question and answer report 

 

7. The summary report includes information on 774 domestic buildings with a storey 

height of 18 metres or more across 15 council areas, housing 46,530 flats. Glasgow 

has the most. Data collected includes information (where known) on: 

• The estimated life span of each high-rise; 

• the type of cladding or EWS used on the building, if any; 

• the presence of fire doors, fire escapes, and sprinklers or similar devices; 

• whether the block has a mains gas supply. 

Discussion on 4 September and next steps 

 

8. At its meeting on 19 June 2020, the Committee discussed both latest developments 

in relation to zero valued homes and initial views on the Inventory, with various 

industry stakeholders, a representative of the Scottish Fire and Rescue Service and 

a representative of affected householders.  

9. Following that discussion, the Committee agreed to invite the Scottish Government 

to attend a meeting in the near future to provide an update on both issues. It also 

agreed to write to both the Scottish Government and Local Authority Building 

Standards Scotland (LABSS) to solicit further information in advance of that meeting. 

To provide further context as to the matters likely to be discussed at the 4 September 

evidence session, the following are annexed to thus paper: 

• Convener’s letter to the Minister (including clerk’s note of evidence): page 3 

• Convener’s letter to the LABSS: page 8 

• Reply from the Minister: page 10 

• Reply from LABSS: page 14 

Next steps 

 

10. This evidence session forms part of ongoing work to maintain a watching brief on 

post-Grenfell fire safety issues. The Committee will discuss the evidence it has heard, 

and possible next steps, immediately following the session.   

https://www.gov.scot/groups/ministerial-working-group-building-and-fire-safety/
https://www.gov.scot/publications/high-rise-inventory-summary-report/
https://www.gov.scot/publications/high-rise-inventory-questions-and-answers/
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12712
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Annexe A: Convener’s letter to Mr Stewart of 12 August 2020, including clerk’s 

summary of evidence 

 

Dear Kevin 

 

Building Standards and Fire Safety in the aftermath of the Grenfell tragedy 

 

Thank you for accepting the Committee’s invitation issued via the clerks to give 

evidence on the above at our 4 September meeting. Thank you too for your last 

written update on this matter, on 18 June. I am writing to request a further written 

further update in advance of the September meeting, to help us make best use of that 

session.  

 

To that end, I attach to a short summary of the main points covered at our last meeting 

to discuss this issue, on 19 June, which has been prepared by the clerk. You may take 

this as indicative of some of the matters we are likely to wish to discuss with you and I 

hope you find it helpful in your preparations. If you in a position to offer a Scottish 

Government view on any of the points covered in it in your written update that would 

be most welcome. 

 

As your 18 June letter makes clear, a lot of post-Grenfell work is ongoing on diverse 

issues, all of them important. However, as will be clear from the clerk’s paper, the 

issue of “zero-valued” homes is a particularly pressing one, requiring a solution, or at 

least the agreement of a clear path forward, as soon as realistically possible. 

Obviously, there are concerns over the impact of this issue on the property market. 

But each instance of a zero valuation is also a cause of enormous personal concern 

for householders who bought their homes in good faith, exercising due diligence at the 

time, and who now worry that their home is not only technically “valueless” but 

potentially unsafe.  

 

Evidence that lenders are insisting on the EWS1 forms for some newbuilds coming 

onto the market (as discussed in the attached paper) is also perplexing.     

 

There should be a proper accounting of how this all came about and, if negligence or 

malpractice is attributable, there should be consequences for those who are 

responsible. However, there is also an urgent need for practical solutions. In setting up 

a Ministerial Working Group on issues arising from mortgage lending and cladding, 

you have shown you are alert to this, and we welcome this action. It would be useful if 

your update could expand on: the remit, role and full, named membership of the 

group; its meetings to date and what issues were covered at them; its future schedule; 

and your assessment of progress to date, including an update on whether the Group 

is close to finalising an advice note in relation to the EWS1 process, as discussed at 

our 19 June meeting.   

 

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12712
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It would also be helpful if your response could provide an update as to 

communications between the UK and Scottish Governments on a matter affecting 

apartment blocks all over the UK, and which touches on both devolved and reserved 

matters. For information, in Spring, the Committee did request information from the 

Secretary of State for Housing and Local Government on the UK Government’s role in 

addressing the issue, and reminders have been sent at official level that a response 

would still be welcome. One issue to emerge from our 19 June meeting was as to the 

operation of the fund announced by the UK Government: has a portion of the fund 

been ring-fenced for Scottish households or does it operate on a different basis? Your 

understanding of this would be welcome.  

 

Now that the property market is opening up, it would also be helpful to have an early 

Scottish Government view (if it is realistic to provide one at this stage) as to whether 

the wider Scottish property market is being affected by the zero valuation issue or 

whether any effect is local and limited.  

 

Finally, I should inform you that the Committee has been seeking to make contact with 

Local Authority Building Standards Scotland ever since zero valuation emerged as an 

issue. To our surprise, LABSS have shown no willingness to engage in our work. I am 

sure you will agree with me that this is very disappointing, given that committees of the 

Scottish Parliament exist to serve the Scottish people on matters of public interest, 

and LABSS surely have an important role to play in aiding our understanding of how 

this situation came about and how it can be rectified. I will be writing to LABSS to once 

again request their assistance and to make clear that all options to secure their future 

cooperation remain on the table.  

 

We look forward to discussing matters with you next month. 

 

https://www.parliament.scot/S5_Local_Gov/Robert_Jenrick.pdf
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Outline summary of main issues discussed on 19 June 

 

Introduction 

The Committee heard from two panels of witnesses: 

 

Panel 1 

Dr Jim Glockling (Fire Protection Association) 

Laura Hughes (Association of British Insurers) 

Paul Stewart (Scottish Fire and Rescue Service) 

 

Panel 2 

Chris Ashurst (High Rise Scotland Action Group) 

John Baguley (Royal Institution of Chartered Surveyors) 

Nicola Barclay (Homes for Scotland) 

 

Most of the discussion was on:    

• The new High Rise Inventory: the Committee discussed its purpose and status 
with witnesses, their initial impressions as to how useful it would be, and how it 
could go on being developed as a “living and breathing” fire safety resource; 

• External wall systems on residential apartment blocks that are problematic in 
terms of perceived compliance with fire safety regulations, and which have led 
to some homes receiving a zero valuation from surveyors and insurers 
imposing high premiums: the Committee discussed what we know now about 
the extent and impact of this problem, remedial or mitigating measures so far, 
and what still needs to be done. 

 

The “stay put” fire safety policy for high-rises was briefly discussed. 

 

Specific points raised – zero-valued homes 

1. Stakeholders saw significant flaws in the process around the new EWS1 form, 
developed to deal with situations where lenders have concerns about external 
wall systems on a building. They said not all industry players had been involved 
in developing it. It was not well suited to the Scots law of common property in 
tenements. The aim was for “one form per block” but this broke down in the 
Scottish context, leading to duplication of cost and effort.  Homes for Scotland 
and RICS called for a legislative fix;  

2. Homes for Scotland said that more and more lenders were asking for the 
EWS1 to be completed, including for buildings under 18 metres.  

3. The ABI said there is no current industry appetite to underwrite professional 
indemnity assurance for fire safety because insurers are wary of relying on the 
judgment of individual surveyors, given the potentially massive losses they 
could be held responsible for. The ABI said this was unfortunate from the point 
of view of having a vibrant PII market but was rational behaviour.   

4. At the same time, the ABI also said that the test set out in the EWS form was 
not rigorous enough and that the low charges some specialists were charging 
to assist in completing the form raised questions over the test’s rigour. 
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Conversely, the HRSAG said there were only “a couple” of known specialists in 
Scotland who could assist householders in completing the form and that 
consumers found the whole process confusing and unclear;  

5. RICS mentioned the risk of fraud in relation to the EWS1 process and referred 
to preliminary work on creating a central register of completed EWS1 forms that 
could reduce this risk.  

6. Homes for Scotland confirmed that lenders were asking for EWS1 forms in 
relation to some newbuilds. Witnesses said it was not clear whether there really 
was a problem or whether the lending market had become excessively risk-
averse, seeing potential liabilities everywhere. They said there as a need for 
more dialogue with lenders to get to the bottom of this issue. Homes for 
Scotland said its members were not now putting cladding on any newbuilds and 
in some cases were going back to completed buildings and removing it. They 
said clarification was needed about what do about newbuilds currently going up 
with cladding that complies with current regulations and that this should be a 
matter for the new ministerial Working Group. 

7. A subsequent communication from Homes for Scotland clarified what 
information buyers of newbuilds should receive. It said that warranty providers 
should be asked to clarify what information they provide to newbuild owners if 
the Committee were interested in exploring this issue further 

8. Witnesses agreed that current difficulties were fed by a lack of data. This in turn 
fed a lack of confidence in the lending and insurance industry. A central register 
could help fill the gaps, progressively adding to the body of knowledge about 
every building in the UK about which there were concerns.  

9. Witnesses agreed that buyers and lenders frequently ran into difficulty trying to 
access information about materials or techniques used to build a modern 
property. RICS said confidence had to be restored in the regulatory process if 
the sector were to move on. The Grenfell crisis had exposed serious failings.  
HRSAG said that current events showed up major weaknesses in local 
authorities’ regulatory processes.  

10. Witnesses invited to express a view supported having a fund. RICS said the 
criteria for releasing funding should be based on prioritisation, not merely first-
come, first-served. Concerning possible funding sources, Homes for Scotland 
noted that many relevant developers will no longer exist. Homes for Scotland 
also reminded the Committee that many newbuilds would have warranties.   

11. HRSAG welcomed the new ministerial Working Group but said owners should 
be represented on it and this was partly why HRSAG had been set up: to give 
owners a collective voice. Homes for Scotland agreed about the importance of 
owner or occupier representation 

12. Buildings insurance is, in effect, a mandatory condition for a standard security. 
Where homes have been identified as potentially problematic, premiums shoot 
up and some householders find these unaffordable. The ABI and UK Finance 
had had talks about finding a way forward, but these had stalled following the 
covid-19 crisis.  

Specific points raised – High Rise Inventory 

13. The Inventory was welcomed as a good start and a potentially very useful 
resource. Witnesses were not certain how accessible it would be. They 

http://cas/SitePages/HomePage.aspx
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recognised that some information would be sensitive but also considered that 
the more public the Inventory is, the more useful it will be.  

14. The FPA noted that the Inventory had shed light on the existence of potentially 
problematic composite materials on high rises. External thermal insulation 
composite systems were given as an example. They told the committee that, as 
more experimentation is carried out, new risks might become more evident, and 
lead to buildings being moved into the non-compliant category. 

15. The FPA noted that fire safety is a moving target. New building techniques lead 
to new discoveries about fire risk. This underlined the need for the Inventory to 
be a dynamic and responsive document 

16. Witnesses discussed the Inventory’s potential role as a spur to action where 
concerns are identified (e.g. on fire doors). HRSAG proposed subjecting all 
buildings in the Inventory to regular “MOTs”. Other witnesses asked to express 
a view supported this idea.  

17. Witnesses considered 18 metres and above a somewhat arbitrary trigger and 
suggested the criterion for inclusion in the Inventory going forward could be 
“high risk” alongside “high rise” 

18. Witnesses accepted that some useful information appeared not to have been 
solicited in the course of preparing the Inventory. An example would be the type 
of composite panelling used. But the FPA gave this as an example of a 
question that was often not easy to answer, without intrusive examination. 

Other points raised 

19. The FPA said that there was still potentially scope to tighten regulations on 
permitted composite materials, as testing gets better and more information 
emerges. The ABI agreed that there should be a harder line on the use of 
combustible materials. 

20. The SFRS endorsed stay-put as generally the best fire safety policy for a high-
rise where an alarm has been raised. The FPA reserved judgment, saying that 
the policy was in effect a vote of confidence in each high rise to react in a 
relative predictable way, because it had been built in accordance with 
regulations and its resilience had not been compromised subsequently. 

21. Questions were raised about how best to ensure that fire doors meet regulatory 
standards, how best to monitor this, and how best to quickly rectify regulatory 
breaches.   

.  
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Annexe B: Convener’s letter of 12 August to Scott McKenzie, Chair, Local 

Authority Building Standards Scotland 

 

Dear Mr McKenzie 

 

Building Standards and Fire Safety in the aftermath of the Grenfell tragedy 

 

As you will be aware, around a year ago, the issue of “zero valued homes” emerged 

as a significant concern across the UK, including Scotland. This is when apartments, 

usually in modern tenement blocks or conversations, receive a zero valuation in a 

home survey because of a concern that cladding or other external wall systems may 

not meet current regulatory standards on fire safety.  

 

Ever since then, the Committee has been seeking to make contact with Local 

Authority Building Standards Scotland so that we may seek your expert views on this 

matter. Clerks to the Committee first contacted you on 6 November 2019 when they 

forwarded my request that you give evidence at a future meeting or, failing that, 

provide a written submission. Over the following months, there have been various 

further attempts to make contact. Not one has elicited a positive response. 

 

The Committee is dismayed by this repeated failure to engage with our work. 

Committees of the Scottish Parliament exist to serve the Scottish people and the 

public interest. In inviting LABSS to participate in our scrutiny of the zero homes 

problem, we are inviting you to join with other stakeholders in helping the Committee 

understand the problem better, and to help find a solution. If it is your view that you 

have no role in this work, you should make this clear and set out your reasons. If this 

is not the case, I imagine that members of the building standards profession, working 

in the public interest across Scotland, will be as surprised as we are that you have not 

taken up the opportunity to speak on their behalf on this important matter.    

 

In writing to you now, I am once more giving LABSS an opportunity to contribute to our 

work on this issue, by providing us with a written submission, and I hope that you take 

it up. If not, I give notice that committees of the Scottish Parliament have powers in 

relation to witnesses and evidence, and these other options of engaging with you will 

then be on the table.   

 

The Committee’s specific request is for a short submission setting out LABSS’s 

perspective on the combination of factors that has led the zero homes issue to have 

arisen, and on the best way forward. Matters you may wish to touch on include: 

 

1. LABSS’s perspective on the main causes for a zero valuation: is this primarily an 
uncertainty/ risk appetite problem on the part of lenders or does it arise from 
legitimate and real concerns about the materials used on the walls of some 
modern apartment buildings?  
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2. Views on whether the EWS1 form and associated process is a step forward. Did 
the building standards profession have a role in devising it? Do officers typically 
have any role in helping with the completion of an individual form? If a form 
returns a problematic result for a property, is there a feedback loop to ensure that 
officers in the relevant local authority are notified? If the process has led to 
remediation work being carried out, have council verifiers been fully involved in 
that process? 

3. Why are lenders apparently demanding the completion of an EWS1 form even 
for some newbuild homes in Scotland? If the verification process is robust and 
the regulatory system is sound, how can this be possible? 

4. In relation to homes built earlier this century that have recently received a zero 
valuation, LABSS’s response to claims that this has exposed a lack of robustness 
in the local authority regulatory process in place at the time. Does LABSS accept 
this? If so, how have things changed since then?   

5. Views on the new High Rise Inventory: will it be a useful resource? What role 
have building standards officer had in preparing it? What does LABSS think of 
the suggestion that all buildings on the register should periodically receive an 
“MOT” to verify their continuing regulatory compliance? And should building 
standards officers have a role in any such process? 

6. Views on the Working Group on mortgages and cladding recently set up by the 
Scottish Government and clarification as to whether LABSS has a role in it; 

7. Views on any other relevant matter, with a particular focus on helping point the 
Committee towards a practical solution for householders in this situation. 

 

Our next evidence session on this matter is on 4 September, when we will be 

receiving an update from the Scottish Government. It would be helpful to receive your 

submission in advance of that meeting, to assist us in our preparation. In case it is 

helpful, I attach to a short summary of the main points covered at our last meeting to 

discuss this issue, on 19 June, which has been prepared by the clerk. [Not reproduced 

here – see attachment to letter to Minister. ] This provides some additional 

background information in relation to the numbered points above. 

 

The Committee looks forward to hearing from you.  

 

  

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12712
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Annexe C: Minister’s reply to Convener of 31 August 2020 

 

Dear James 

 

Building Standards and Fire Safety in the aftermath of the Grenfell tragedy 

 

Thank you for your letter of 12 August 2020 seeking some further background and 

updates for the Committee prior to our forthcoming session on 4 September.  I am of 

course very happy to provide that update, and hope that it is of use to you and the 

Members.  I am also grateful for the enclosed report of the points under discussion at 

your session on 19 June; a most helpful summary. 

 

I am sure you are aware of the seriousness with which I am looking to address the 

particular issue of “zero-valued” homes and of the processes being undertaken in 

industry to resolve this matter.  As you note, I established the Ministerial Working 

Group with a view to bringing together the broad range of sectors with a role to play so 

we could seek shared solutions for the problem in Scotland in particular.  I am pleased 

to provide, as requested, the full membership and breakdown of the Working Group’s 

initial priorities as an annex to this letter. In addition, minutes of the initial meeting are 

publically available at https://www.gov.scot/publications/ministerial-working-group-on-

mortgage-lending-and-cladding-minutes-28-april-2020/. 

 

At our first meeting on 28 April, we agreed a structure of sub-groups with member 

chairs to tackle different parts of this problem.  This includes representatives of the 

new build housing industry to address the issue you raise of new properties becoming 

subject to the EWS1 process as you describe. 

 

As you know, the issue is complicated by the reserved nature of matters like insurance 

and financial services, both of which will be key to resolving this issue for people in 

Scotland.  These reservations are one of the reasons I have repeatedly written to the 

Secretary of State since the autumn of last year seeking his views and joint working to 

resolve this problem. I regret that I am yet to receive a satisfactory reply or secure a 

meeting to discuss this directly with UK Ministers.  I can report that my officials have 

been in contact with their counterparts in the UK Government, Welsh Government and 

Northern Ireland Assembly. However I remain firmly of the view that a four nation 

discussion at Ministerial level would be useful to progress this matter across the UK. 

 

Despite these matters being reserved, as you would expect, we have secured good 

cooperation with lenders, insurers, surveyors and others, all of whom are represented 

on the Working Group. 

 

Of course, the Covid-19 pandemic and subsequent lockdown and the closure of the 

housing market for a substantial period have all had an impact on the progress we 

would all have hoped to have made.  The impact of the pandemic has affected 

https://www.gov.scot/publications/ministerial-working-group-on-mortgage-lending-and-cladding-minutes-28-april-2020/
https://www.gov.scot/publications/ministerial-working-group-on-mortgage-lending-and-cladding-minutes-28-april-2020/
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Parliament, Government and our stakeholders, and like others, we rapidly and 

significantly re-shaped our resources in Government to deal with those issues. 

 

However, as we emerge from lockdown I have tasked my officials with refocusing on 

this work as a matter of significant priority – not least because of the significant impact 

on individuals and the potential for this matter to affect the wider market.  I have 

contacted the members of the Working Group and we are to meet again in late 

September, with updates from the sub-group Chairs on timetables and priorities to be 

with Government earlier in the month.  As part of that discussion we expect to hear 

evidence from the High Rise (Scotland) Action Group, whom I understand gave 

evidence to the Committee in June.  I shall be pleased to expand on this where I can 

at Committee and to share developments as this work progresses. 

 

You asked also for my views on whether this issue was affecting the wider market.  

While this is one of my concerns, the evidence of impact at this stage is hard to gauge 

and seeking better information is a priority.  We continue to hear anecdotally that there 

are great variances on the ground about how the EWS1 process is being applied and 

to which buildings; the closure of the housing market during lockdown has also 

restricted the availability of emerging data. 

 

Through our work on the High Rise Inventory we do have a good understanding of 

where buildings over 18 metres in height are located; these are broadly speaking 

concentrated in some major urban areas but until clarity is achieved on the scope of 

EWS1 it will be difficult to accurately scope the wider market effects with any 

accuracy, beyond that on the individuals involved.  Securing quality evidence of 

impact and looking to minimise this are two of our priorities for this work. This will be of 

particular importance when considering remediation.   

 

With that in mind, I wanted to be clear that the UK fund already announced does not 

extend to Scotland.  While I am certainly sympathetic to calls for support, decisions on 

funding for Scotland will include consideration of evidence and are ultimately for 

Ministers and the Parliament to consider. I will of course ensure the Committee is kept 

informed on this issue. 

 

You also asked about a Scottish Advice Note; I am pleased to say that we have 

published a draft note which is now open for comment and feedback, which will be 

very welcome from the Committee. 

 

Finally, I noted with concern the Committee’s difficulties in engaging representatives of 

Local Authority Building Standards Scotland (LABSS).  On receipt of your letter I wrote 

to the chair of LABSS on 19 August 2020 to seek their participation in the Committee’s 

work. I attach a copy here for your convenience.  I understand that LABSS will write to 

you, but have asked my officials to follow up.  I agree with you that any organisation 

with a role to play in a solution should engage as constructively as they can. 
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I hope this provides useful information and look forward to meeting with the 

Committee. 

 

Annex 

 

Ministerial Working Group – Membership and remit 

 

The Working Group on Mortgages & Cladding seeks to review the current challenges 

facing people in Scotland in accessing mortgage finance on buildings with cladding or 

other potential fire safety concerns, understand industry’s concerns and approach to 

risk, establish the extent of the issue and to work with stakeholders across all affected 

sectors to agree common processes and structures which allow affected people t 

secure certainty and, where possible, resolution. 

 

Group Membership 

 

• Stewart McKenzie and Matthew Jupp – UK Finance 

• John Baguley and Ian Fergusson – Royal Institution of Chartered Surveyors 

• David Reid - Property Managers Association Scotland 

• Brian Smith - Law Society of Scotland 

• Alastair Ross - Association of British Insurers 

• Nicola Barclay - Homes for Scotland 

• Stephen Wood - Scottish Fire and Rescue Service 

• Douglas Cochrane - formerly Lloyds and Emeritus Chair, UK Finance Mortgage 

Committee 

 

Sub-Groups 

 

At our initial meeting, we agreed the establishment of four sub-groups to focus in 

individual elements and to lead on progress to resolve these.  These are: 

 

Sub-Group 1: Obtaining the EWS1 Report 

Chair:  Stewart McKenzie, Nationwide Building Society and Scottish Chair, UK 

Finance Mortgage Committee 

 

Members: 

 

John Baguley and Ian Fergusson, RICS 

David Reid, PMAS 

Brian Smith, Law Society 

Alastair Ross, ABI 
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Sub-Group 2:  Using the Report 

Chair: Brian Smith, Law Society 

 

Members: 

 

Douglas Cochrane, formerly Lloyds and Emeritus Chair, UK Finance Mortgage 

Committee 

Ian Fergusson, RICS 

David Reid, PMAS 

 

Sub-Group 3:  Post process 

Chair:  John Baguley, RICS 

 

Members: 

 

David Reid, PMAS 

Alastair Ross, ABI 

Stewart McKenzie, Nationwide/UK Finance 

Nicola Barclay, HfS 

 

Sub-Group 4:  Long term approach and legislative needs 

Chair:  David Reid, PMAS 

 

Members: 

 

Douglas Cochrane 

Brian Smith, Law Society 

Ian Fergusson, RICS 

Stephen Wood, SFRS 
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Annexe D: reply from LABSS to Convener of 1 September 2020 

 

Dear Mr Dornan MSP 

Building Standards and Fire Safety in the aftermath of the Grenfell Tragedy 

I refer to your letter dated 12th August 2020 in relation to the above and can provide the 

following response to the questions that you have put forward in your correspondence. 

Firstly however, I would like to set out the context in which Local Authority Building 

Standards Scotland (LABSS) operate and therefore respond to you. 

The strategic objectives of the organisation are to: - 

• To promote minimum standards of service delivery and measurable performance 

targets all aimed at delivering customer requirements. 

• To promote a culture of continuous improvement and the achievement of best value 

principles in the delivery of a local authority Building Standards service. 

• To promote uniformity of interpretation and application for the Building Act, Building 

Standards and other relevant legislation.  

• To drive consistency by entering into a national partnership agreement to accept 

building type design without the requirement for individual authority review.  

• To promote the support and enhancement of economic development in order to 

encourage growth in the construction industry by meeting the demands of our 

stakeholders.  

• To engage in partnership working with related regulatory and technical bodies and 

with member authorities.  

• To provide a forum for the discussion and promotion of local authority Building 

Standards and allied matters and, where necessary, to promote action thereon. 

 

LABSS is not a full-time operation, it does not have staff and the organisation is run by 

office bearers and members, who are essentially volunteers, operating to achieve the 

above objectives. This obviously has an impact on our ability to respond to the demands 

of industry, governments and other stakeholders although we do strive to maintain the 

principles of our local government roots. The remit of the organisation, although 

respected and well regarded through many of the construction professions and areas 

of local, central and indeed national governments, and other similar organisations, is 

limited by constitution to the objectives noted above.  

Given the above, I apologise, but trust that you will fully understand any perceived lack 

of engagement with the committee. I can assure you that this was not intentional and 

that LABSS will endeavour to assist where possible moving forward within the scope of 

our competence and remit.   

Taking each of your questions in turn I can provide a response on behalf of LABSS as 

follows. 

1. LABSS’s perspective on the main causes for a zero valuation: is this 

primarily an uncertainty/ risk appetite problem on the part of lenders or 

does it arise from legitimate and real concerns about the materials used on 

the walls of some modern apartment buildings?  
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LABSS can confirm that this process was established without reference to Local 

Authority Verifiers and Certainly without reference to, or input from LABSS. As it 

is a process administered by those organisations whose primary purpose is to 

lend finance to applicants seeking to purchase property it is out with LABSS remit 

and area of expertise and therefore we have no view or perspective to offer which 

would constructively respond to this question. I understand that the committee 

has previously heard evidence with regards to the commercial and insurance 

aspects of the issue and the requirement for good business decisions in terms of 

the risk associated with lending for, and insuring of, high rise properties which 

may be more relevant.  

In addition, LABSS are not party to the findings so far recorded through this 

process and consequently cannot respond to any claim that there are “real 

concerns about the materials used on the walls of some modern apartment 

buildings”.   

2. Views on whether the EWS1 form and associated process is a step forward. 

Did the building standards profession have a role in devising it? Do officers 

typically have any role in helping with the completion of an individual form? 

If a form returns a problematic result for a property, is there a feedback 

loop to ensure that officers in the relevant local authority are notified? If 

the process has led to remediation work being carried out, have council 

verifiers been fully involved in that process? 

LABSS have not contributed and were not asked to contribute to the 

development of the EWS1 form and, as there are no provisions contained with 

the legislation available to Building Standards in this regard, there was no need 

to be involved.  

Officers have no role in the completion of the form, and we have no knowledge 

of any process to formally feedback to Local Authorities as well as any remedial 

work which may have taken place to date. Furthermore, such remedial works are 

contained in type 25 of Schedule 3 to Regulation 5 and mean that in most 

circumstances they do not require a warrant. Type 25 work is: - 

 ‘any work associated with the replacement in whole or in part, by material 

of the same general type, of flooring, lining, cladding, covering or 

rendering either internally or externally’. 

The work must meet the relevant requirements of the Building Standards 

Regulations but the responsibility for doing this lies with the relevant person. This 

is explained more fully in the response to Question 4. 

As such we are unable to offer a view on its helpfulness or otherwise being a 

step forward however, we are aware of concerns from discussions with other 

industry professionals, such as the Royal Incorporation of Architects in Scotland 

(RIAS), about the development and practical implementation of the process. In 

terms of a feedback mechanism, it may be more relevant for the process to 

ensure that this is given to the building owner and given in the proper context in 

that the building would have complied at the time of construction.  
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3. Why are lenders apparently demanding the completion of an EWS1 form 

even for some newbuild homes in Scotland? If the verification process is 

robust and the regulatory system is sound, how can this be possible? 

The administration of the EWS1 process is a matter for those involved in the 

transaction. LABSS have not been party to any findings and therefore cannot 

comment on the need or otherwise for such a process for new build homes but, 

on balance, and unless otherwise advised, are unconvinced that such a process 

in those circumstances is needed.   

4. In relation to homes built earlier this century that have recently received a 

zero valuation, LABSS’s response to claims that this has exposed a lack of 

robustness in the local authority regulatory process in place at the time. 

Does LABSS accept this? If so, how have things changed since then?   

LABSS are not party to the full findings so far recorded through this process and 

consequently cannot respond to any claim that there are “a lack of robustness in 

the local authority regulatory process in place at the time” and would vigorously 

dispute any such assumption.  

LABSS would wish to emphasise that the building standards system in Scotland 

places the duty for compliance with minimum building standards with the 

relevant person.  

“Relevant person” is defined under the Act as: 

a.  the person who carried out the work or made the conversion, 

b.  by a person on behalf of another person, that other person, 

c.  the owner. 

The “duty” on the verifier is to carry out reasonable inquiry to check whether the 

relevant person has met their duty to confirm compliance. 

Reasonable inquiry may include: 

• Site inspection against the warrant drawings/functional standards. 

• Checking validity of certificates from approved certifiers of construction. 

One change which has taken place to increase the accountability of the relevant 

person for compliance checks is the introduction of the Construction Notification 

and Compliance Plan. This relies on the developer (relevant person) advising 

building standards when works are available for inspection. 

You will be aware that Building Regulations change over time, including several 

significant changes since 2000, the most recent being in October 2019. Members 

of the committee may be aware of the current live consultation relating to a draft 

advice note on external wall systems – see link below 

https://www.gov.scot/publications/draft-scottish-advice-note-external-wall-

systems-version-3-0/ 

https://www.gov.scot/publications/draft-scottish-advice-note-external-wall-systems-version-3-0/
https://www.gov.scot/publications/draft-scottish-advice-note-external-wall-systems-version-3-0/
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The advice note provides clarification for building owners on how changes in 

regulations should be considered in the context of existing buildings. Paragraph 

1.6 of the draft note states:  

‘Fire risk assessors often use guidance from a variety of sources as a means 

to inform their professional judgement and assessment of the risks. Current 

guidance within the Technical Handbooks that support the Building 

Regulations is often used as a benchmark to assist with the fire safety risk 

assessment process for existing buildings. Benchmarks are not prescriptive 

or minimum standards or even recommendations. They should be used only 

as comparators to assess just how far removed existing provision is from 

current standards. The assessor must consider whether deviations from the 

benchmarks result in unacceptable risk and, if so, what measures may be 

required to reduce that risk to an acceptable level.’ 

5. Views on the new High-Rise Inventory: will it be a useful resource? What 

role have building standards officer had in preparing it? What does LABSS 

think of the suggestion that all buildings on the register should periodically 

receive an “MOT” to verify their continuing regulatory compliance? And 

should building standards officers have a role in any such process? 

LABSS and Local Authority Verifiers have not had sight of the entire completed 

High-Rise Inventory. Building warrant records were made available where 

required to compile this, which in most cases was done out with the Building 

Standards Teams, and therefore LABSS cannot comment on its usefulness at 

this point.  

With regards to building MOT’s, other than in relation to a prescribed conversion, 

the building regulations do not generally, require existing buildings to be the 

subject of work or alteration until and unless the owner intends to do building 

work. However, there are ways that the regulations can require work when it is 

really necessary. 

• One way is for continuing requirements to apply, although these are limited 

in scope and effectiveness. A building owner can accept them as a condition 

when a building warrant is granted (section 22 of the Act), for example, a 

requirement to ensure continued access to allow the operation of a safety or 

maintenance device, such as a mobile platform to clean windows. Also, 

Scottish Ministers can impose continuing requirements on a particular class 

of building (section 2 of the Act), for example, requiring certain types of air 

conditioning systems to be inspected for the purposes of assessing energy 

performance. 

• A second, and possibly more direct and effective way, is for Scottish Ministers 

to require all existing buildings of a particular type to comply with a provision 

of the current regulations (section 25 of the Act). Local authorities will be 

directed to serve notices on the owners of all such buildings. This power is 

expected to be used rarely but can be used if particular problems come to 

light. 
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LABSS are of the view that such powers of intervention in relation to a ‘building 

MOT’ type of system mentioned in the first bullet point above, and by way of 

statute for the second, can only be enacted by the Scottish Ministers and as far 

as they are aware no such enactments have been made. 

LABSS would also be of the view that to introduce this enactment without some 

form of financial and resource support would be problematic regardless of where 

this sits in terms of administration and enforcement. This statement is made in 

respect of an allowance under the Act which requires a local authority to take 

action should an owner fail to meet the directions contained in a notice. So should 

an owner default in carrying out remedial works then the costs would fall on the 

local authority. 

6. Views on the Working Group on mortgages and cladding recently set up 

by the Scottish Government and clarification as to whether LABSS has a 

role in it; 

A representative from LABSS was part of the Building Standards Division’s 

Technical Working Group to consider a Scottish consolidated guidance note for 

building owners to ‘assist in determining the fire risk posed by external wall 

systems in existing multi-storey residential buildings’, as referred to in my 

response to Q4. The purpose of this draft guidance note is to provide ‘guidance 

for building owners / managers to assist in determining the fire risk posed by 

external wall systems. It will also be of interest to fire risk assessors and specialist 

wall appraisal experts.’ LABSS hope that this paper will assist building owners to 

eliminate the zero homes valuation problem by providing a framework for those 

involved in property valuation to assess the risks associated with external wall 

systems.  

LABSS would be happy to provide assistance to the Ministerial Working Group 

on Mortgage Lending and Cladding if requested.  

7. Views on any other relevant matter, with a particular focus on helping point 

the Committee towards a practical solution for householders in this 

situation 

The committee will no doubt be aware of the Ministry of Housing, Communities 

& Local Governments ‘Building Safety Fund for the remediation of non-ACM 

Cladding Systems’ for residential buildings over 18m in both the private and 

social housing sectors in England. LABSS are not fully familiar with this scheme 

but suggest that it may be an area for further investigation by the committee.  

As I am sure you will acknowledge from the response above that LABSS are perhaps 

not best placed to drive the change that may be necessary or desired to resolve the 

situation with respect to the zero valued homes but would ask you to note our willingness 

to contribute within the limits of our remit, capacity and expertise.  

Should you wish to discuss any of these matters further or require any further 

clarification please do not hesitate to contact me.   
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Local Government and Communities Committee 
 

20th Meeting, 2020 (Session 5), Friday 4 September 2020 
 

Subordinate Legislation 
 

Overview of instrument 
 
1. The following instrument, subject to affirmative procedure, is being considered at 

today’s meeting: 
 

• Rent Arrears Pre-Action Requirements (Coronavirus) (Scotland) Regulations 
2020 
 

Background 
 
2. The Coronavirus (Scotland) (No.2) Act 2020 (“the Act”) temporarily amends the 

Housing (Scotland) Act 1988 and the Private Housing (Tenancies) (Scotland) Act 
2016 in respect of applications for repossession of a property by a landlord in 
cases of rent arrears. They provide for the temporary introduction of pre-action 
requirements that will apply where a landlord pursues a repossession order on 
the grounds of rent arrears, where all or part of those arrears have originated in 
the period during which paragraph 4 of schedule 1 of the Act is in force. 
Compliance with these pre-action requirements will be taken into account by the 
First-tier Tribunal for Scotland (Housing and Property Chamber) when deciding 
whether it is reasonable to grant a repossession order in such cases. This 
instrument specifies those pre-action requirements.  
 

3. The objective of these regulations is to encourage sustainment of tenancies 
during the coronavirus outbreak by ensuring that, prior to seeking repossession 
of a property on the grounds of rent arrears, landlords make reasonable efforts 
to work with tenants to manage arrears. 
 

4. The policy note for the instrument provides further detail and is attached at 
Annexe A. 
 

5. An electronic copy of the instrument is available at: 
 

https://www.legislation.gov.uk/sdsi/2020/9780111046012/contents 
 

6. The Committee needs to report on this instrument by 18 September 2020. 
 
Delegated Powers and Law Reform Committee consideration 
  
7. The Delegated Powers and Law Reform Committee considered this instrument 

at its meeting on 18 August 2020 and determined that it did not need to draw the 
attention of the Parliament to the instrument on any grounds within its remit.  

 
 
 

https://www.legislation.gov.uk/sdsi/2020/9780111046012/contents
https://www.parliament.scot/S5_Delegated_Powers/Minutes/200818DPLRMMinutes.pdf
https://digitalpublications.parliament.scot/Committees/Report/DPLR/2020/8/19/Subordinate-Legislation-Considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-18-August-2020#No-points-raised
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Procedure 
 

8. Under Rule 10.6.1 (a), this instrument is subject to affirmative resolution before 
it can be made. It is for the Local Government and Communities Committee to 
recommend to the Parliament whether the draft instrument should be approved. 
 

9. The Minister for Local Government, Housing and Planning has, by motion S5M-
22417 (set out in the agenda) proposed that the Committee should recommend 
the approval of this statutory instrument. The Minister will attend in order to speak 
to and move the motion. Ahead of the formal debate (as part of an earlier agenda 
item), there will be an opportunity for members to ask questions of the Minister 
and his officials on the background to and purpose of this instrument. 
 

10. At the end of the debate, the Committee must decide whether or not to agree the 
motion, and then report to Parliament accordingly. Such a report need only be a 
short statement of the Committee’s recommendations.  
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ANNEXE A 
 

POLICY NOTE 

 
The Rent Arrears Pre-Action Requirements (Coronavirus) (Scotland) 

Regulations 2020 
 

The above instrument was made in exercise of the power conferred by sections 18(9) 
and 53(3) of the Housing (Scotland) Act 1988 and section 76(1) and paragraph 12(6) 
of schedule 3 of the Private Housing (Tenancies) (Scotland) Act 2016. The instrument 
is subject to affirmative procedure. 
 
The Coronavirus (Scotland) (No.2) Act 2020 (“the Act”) temporarily amends the 
Housing (Scotland) Act 1988 and the Private Housing (Tenancies) (Scotland) Act 2016 
in respect of applications for repossession of a property by a landlord in cases of rent 
arrears. They provide for the temporary introduction of pre-action requirements that 
will apply where a landlord pursues a repossession order on the grounds of rent 
arrears, where all or part of those arrears have originated in the period during which 
paragraph 4 of schedule 1 of the Act is in force. Compliance with these pre-action 
requirements will be taken into account by the First-tier Tribunal for Scotland (Housing 
and Property Chamber) when deciding whether it is reasonable to grant a 
repossession order in such cases. This instrument specifies those pre-action 
requirements. 
 
Legislative background 
 
1. Prior to the coming into force of the Coronavirus (Scotland) Act 2020, under the 
terms of the Housing (Scotland) Act 1988 and the Private Housing (Tenancies) 
(Scotland) Act 2016, in relation to cases for repossession on the grounds of rent 
arrears, the First-tier Tribunal for Scotland (Housing and Property Chamber) must find 
that the ground for repossession applies if the level of arrears set in the legislation is 
met. 
 
2. There is currently no requirement in the private rented sector for landlords to 
undertake any actions in conjunction with the tenant to manage arrears prior to 
commencing proceedings for repossession on the grounds of rent arrears. 
 
3. The Coronavirus (Scotland) Act 2020 makes most grounds for repossession in the 
private rented sector discretionary, including those related to rent arrears. This 
changed the previous position, described in paragraph 1, and ensures that the 
Tribunal considers the reasonableness of making an order during the Covid-19 
outbreak. 
 
4. The Act provided Scottish Ministers with a regulation making power to temporarily 
introduce pre-action requirements that will apply where a landlord pursues a 
repossession order on the grounds of rent arrears, where all or part of these arrears 
have originated in the period during which paragraph 4 of schedule 1 of the Act is in 
force. It also includes a provision that requires the First-tier Tribunal for Scotland 
(Housing and Property Chamber) to take into account the extent to which a landlord 
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has complied with these pre-action requirements when deciding whether it is 
reasonable to grant a repossession order. 
 
5. These Regulations set out the pre-action requirements that will apply in cases where 
a repossession application has been made by a landlord in respect of rent arrears that 
have occurred during the period during which paragraph 4 of schedule 1 of the Act is 
in force. Compliance with these pre-action requirements will be taken into account by 
the First-tier Tribunal for Scotland (Housing and Property Chamber) when determining 
whether to grant a repossession order in cases where the Regulations apply. 
 
Policy Objectives 
 
6. The objective is to encourage sustainment of tenancies during the coronavirus 
outbreak by ensuring that, prior to seeking repossession of a property on the grounds 
of rent arrears, landlords make reasonable efforts to work with tenants to manage 
arrears. 
 
Commencement 
 
7. These Regulations will come into force on 19 September 2020. 
 
Consultation 
 
8. There has been no public consultation in relation to this instrument. The Scottish 
Government has consulted with a range of stakeholders through the Private Rented 
Sector Resilience Group which has been set up to provide input to the response to the 
coronavirus outbreak. The PRS Resilience Group has a broad membership intended 
to represent the interests of those who will be affected by the introduction of the 
requirements in these Regulations. 
 
Impact Assessments 
 
9. An Equality Impact Assessment and a Business and Regulatory Impact Assessment 
have been completed and are attached. We have also looked at the impacts of the 
Regulations in terms of Fairer Scotland and Child Rights and Wellbeing considerations 
and will report these considerations in due course. 
 
Financial Effects 
 
10. The Business and Regulatory Impact Assessment (BRIA) showed that overall the 
introduction of the Regulations should not result in significant additional cost to 
landlords in relation to pursuing repossession cases for rent arrears during the 
coronavirus outbreak. 
 
 
Scottish Government 
Directorate for Housing and Social Justice 
August 2020 
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